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(c) A State transportation depart-
ment may require a specific material 
or product when there are other ac-
ceptable materials and products, when 
such specific choice is approved by the 
Division Administrator as being in the 
public interest. When the Division Ad-
ministrator’s approval is not obtained, 
the item will be nonparticipating un-
less bidding procedures are used that 
establish the unit price of each accept-
able alternative. In this case Federal- 
aid participation will be based on the 
lowest price so established. 

(d) Reference in specifications and on 
plans to single trade name materials 
will not be approved on Federal-aid 
contracts. 

(e) In the case of a design-build 
project, the following requirements 
apply: Federal funds shall not partici-
pate, directly or indirectly, in payment 
for any premium or royalty on any pat-
ented or proprietary material, speci-
fication, or process specifically set 
forth in the Request for Proposals doc-
ument unless the conditions of para-
graph (a) of this section are applicable. 

[41 FR 36204, Aug. 27, 1976, as amended at 67 
FR 75926, Dec. 10, 2002; 71 FR 66454, Nov. 15, 
2006] 

§ 635.413 Guaranty and warranty 
clauses. 

The STD may include warranty pro-
visions in National Highway System 
(NHS) construction contracts in ac-
cordance with the following: 

(a) Warranty provisions shall be for a 
specific construction product or fea-
ture. Items of maintenance not eligible 
for Federal participation shall not be 
covered. 

(b) All warranty requirements and 
subsequent revisions shall be sub-
mitted to the Division Administrator 
for advance approval. 

(c) No warranty requirement shall be 
approved which, in the judgment of the 
Division Administrator, may place an 
undue obligation on the contractor for 
items over which the contractor has no 
control. 

(d) A STD may follow its own proce-
dures regarding the inclusion of war-
ranty provisions in non-NHS Federal- 
aid contracts. 

(e) In the case of a design-build 
project, the following requirements 

will apply instead of paragraphs (a) 
through (d) of this section. 

(1) General project warranties may be 
used on NHS projects, provided: 

(i) The term of the warranty is short 
(generally one to two years); however, 
projects developed under a public-pri-
vate agreement may include warran-
ties that are appropriate for the term 
of the contract or agreement. 

(ii) The warranty is not the sole 
means of acceptance; 

(iii) The warranty must not include 
items of routine maintenance which 
are not eligible for Federal participa-
tion; and, 

(iv) The warranty may include the 
quality of workmanship, materials and 
other specific tasks identified in the 
contract. 

(2) Performance warranties for spe-
cific products on NHS projects may be 
used at the STD’s discretion. If per-
formance warranties are used, detailed 
performance criteria must be provided 
in the Request for Proposal document. 

(3) The STD may follow its own pro-
cedures regarding the inclusion of war-
ranty provisions on non-NHS Federal- 
aid design-build contracts. 

(4) For best value selections, the STD 
may allow proposers to submit alter-
nate warranty proposals that improve 
upon the warranty terms in the RFP 
document. Such alternate warranty 
proposals must be in addition to the 
base proposal that responds to the RFP 
requirements. 

[60 FR 44274, Aug. 25, 1995, as amended at 67 
FR 75926, Dec. 10, 2002; 72 FR 45336, Aug. 14, 
2007] 

§ 635.417 Convict produced materials. 

(a) Materials produced after July 1, 
1991, by convict labor may only be in-
corporated in a Federal-aid highway 
construction project if such materials 
have been: 

(1) Produced by convicts who are on 
parole, supervised release, or probation 
from a prison or 

(2) Produced in a qualified prison fa-
cility and the cumulative annual pro-
duction amount of such materials for 
use in Federal-aid highway construc-
tion does not exceed the amount of 
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